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N WMENT- litigation, a plaingils’
attordyhas Lo spend. a significant
amount - of “time with a prospective
clieni—even before filing any claim—"to
get dTeel for whether they would be sym-
pathetic lo.a jury,” says Fllen S. Simon.

“The plaintfl is what the case is all
aboul,” she says. “The plaintiff will be on
the stand [or a long time, s0 you have to
ask, 'Is she believable? Is she credible?
How has her life boen affected by the loss
of her job?' You have 1o get to know
them, just the way the jury will.”

Some cases, she says, “are [actually
more compelling than others,” but her
“gutireaction” to the potential client is a
major factor in deciding whether w take
a case. Part of this reaction is based on
the client’s behavior with members of Si-
mon’s office stall. “If they're not polite to
your office people, or nol nice, the
chance is that they were not polite and
not nice to their co-workers.”

Simon has devsloped a reputation as
unn ul the natisn’s @ plainidlls’ lawyers
in employment civil rights maturs,

Soveral of her cases have been
groundbreaking. including a decision by
the Ohio Supreme Court upholding a ver-
dict on same-sex harassment.

Simon has nearly always represented
plaintiffs, predominantly in personal in-
jury matters at the beginning of her ca-
reer. She was the first woman in Ohio to
win amillion-dollar verdict. for instance.
But teday 100% of her practice is in em-
ployment civil rights litigation

In her biggest win o date, Simon rep-
resented Donna Fredrickson. who had
worked at Olsten Health Services for
more than 13 years. In 1997, Olsien
merged its Youngstown and Warren,
Ohio branches. Fredrickson, then 68,
wus the mapager of the Youngstown
branch. Olsten climinated her position
and named the Warren manager. who
was 46 years old. as manager for the
merged branch.

Fredrickson asked 1o be given another
job in the company, but “she was given
no options.” Simon reports. “Younger
wumen were Ziven new posilions that
Donna Fredrickson was qualified w hold,
but she was forced into red
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In this case. she sought personnel
files, including applications and résunds
al e employees who were retained or
hired after Frodrickson was lerminated.

In an age discriminution case, Simon
savs. the age of the plaintill is nol neces-
sarily a plus. In ihis activn, it conld bark-
fire. she says, iF the jurors helieved that
“she shonld be retirved at age 6%, that
there was nothing wrong with forcing
it and giving, her job 10 other peo-

was  worried  some
primpecive jurors wonld  belisve  that
“she didnt need 1o work, or didn't wam
o work, or thal she wouldn't be workir
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“You have (o confront this age bias in
Jury selection.” she says. “1 asked the ju-
rars if there was a siluation where (hey
had to select between two employees,
one who was 46 and the other 68, which
one would they choose. If the juror re-
sponded, ‘I'd have o look at the track
records’ or ‘I'd want more information,’
that's someone you want.”

Simon's approach to her opening
statement i unlike many other attor-
neys’, who outline their openings but
speak extemporaneously.

“My openings are ttally scripted, re-
hearsed and planned.” she says. “It's not
SpPONLANBOUS.

“The opening is your greatest oppor-
wnity to persuade the jury. The plaintilm
goes first, and if you understand the
principlos of primacy, the person who
goes first has an advantage. People form
their beliefs on what they hear first.”

Don't ramble

Sha says, “The opening can’t be ram-
bling. You cant go ofl on tangents. You
don't want 1o waste people’s time.”

During the opening, she says. “1 inter-
sperso lows of visuals” bacause many peo-
ple learn visually. In this case. one of the
chief visual props was a time line

“The time line was in court all the
time.” she says. "1 was always roforring
W it." It was a passive withess for the
plaintifl, but also & way to fucus the jury
on the story she was telling.

Although her client was the
winning. she didn't call Fre
her first witness, Instead. Simon began
with Fredrickson’s vo-workers. the peo-
ple who would vouch for the plainuff's
performance  and  corroboraw  her
claims.

Simon did not call her ciient first for
tavtical reasons. she says, “You have 1o
wirm up with the background informa-
uon and establish the points on your tme
line,”

Frodrickson’s  appearance
problem, Simon savs

“She looked like she wasnt suffering,”
she savs. “She would not express haord
ship. She looks well-to-do, even though
she wasn't.”

But Simon cliciwd evidence of injury,
Fredrickson had been parning $50,000 a
vear at the end ol her time at Olslen
After her dismissal. “she was not able 10
aet work and eventually wok a job selling
clothes at a depariment store for $9 an
hour™
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Confronting the company

Simon called representatives from Ol-
sten, including three supervisors, in the
plnintilms portion of (e case. She con-
fronted them with records and  docu-
ments. but, she behieves. the most ofTec
tive question was at the of her
examination of Susan Allen, the Ulsten
e pre<ident who decided w erminae
Fredrickson’s smploymem

Allen 1ok the stand right alter Fred
vrick, who hud endured an aggressive
wd  potentially  withering ,
“showed that she was intell
and competent. | was thinking
wouldnt this vom
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I'he witness “was
for the question,” Simon savs. ~ The cross
had pra our case "
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